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On January 21, 2010, the City Manager requested the City Auditor's Office 
assistance regarding an allegation of overpayment of compensation to an 
individual in Out-of-Title status. The concerns identified in the letter focused on 
overtime associated with meal periods and the length of time employees were in 
Out-of-Title status. 

The purpose in performing this project was to provide an objective analysis to 
Management and to City Council regarding the allegations set forth in the 
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recommendations. 
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Out-of-Title Overpayment 

Executive Summary 

On January 21, 2010, the Interim City Manager requested the City Auditor's Office 
assistance regarding an allegation of overpayment of compensation to an individual in 
Out-of-Title status. The concerns identified in the letter focused on overtime associated 
with meal periods and the length of time the individual was in Out-of-Title status. 

During the project review, it was determined that existing procedures resulted in 
overtime and overpayment of compensation for the required minimum 12 hour unpaid 
daily meal periods to the individual in question and others. Additionally, the existing 
controls regarding clocking out/in (through use of an automated transaction or manually 
through the Kronos time machines) for unpaid meal periods are inadequate to ensure 
the proper break schedules are being handled in accordance with collective bargaining 
agreements and administrative regulations. This pattern was evident both before and 
during the Out-of-Title status. 

The controls surrounding placing an employee into Out-of-Title status and the amount of 
time an individual employee can be classified in Out-of-Title status were weakened in 
2005 by transferring approval authority from the HR Director to the HR Compensation 
Specialist. When individuals move from an hourly (overtime eligible) position to an 
exempt (non-overtime eligible) position, the new procedures treated the change as a 
change in pay rather than a reclassification of duties, which contributed to creating the 
past practice of paying overtime for exempt duties and allowed the practice to continue 
with less oversight than the personnel ordinance intended. 

There are other control processes that, if followed in accordance with their intent, would 
have identified the overtime problem much earlier. Administrative regulations clearly 
emphasize the City's intent to limit overtime scheduling to "mission-essential activities" . 
However, the procedures governing documentation and approval of overtime contain 
weak controls that don't specifically require the documentation and approval documents 
be completed and they are not being applied consistently. 

Finally, there are no written procedures governing the handling of overtime when 
employee's in non-exempt positions are placed into Out-of-Title status positions with 
exempt duties and paid for overtime regardless of whether the overtime emanates from 
exempt or non-exempt duties. This becomes more problematic the longer an individual 
remains in Out-of-Title status and has resulted in a "past practice" being established 
that now requires collective bargaining to avoid bad faith. 

The balance of this report will explain our work and recommendations in more detail. 
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Background 

On January 21. 2010, the Interim City Manager requested the City Auditor's Office 
assistance regarding an allegation of overpayment of compensation to an individual in 
Out-of-Title status, received from a Councilmember. The concerns identified in the letter 
focused on overtime associated with meal periods and the length of time the individual 
was in Out-of-Title status. 

The purpose in performing this project was to provide an objective analysis to 
Management and to City Council regarding the allegations set forth in the January 21, 
2010 letter. 

The project engagement work included interviews with the Interim City Manager and 
directors of Public Works, HR and Finance, a review of the collective bargaining unit 
agreement language governing work schedules, base and overtime compensation and 
eligibility to work and receive remuneration for overtime hours. Additionally, the time 
accounting systems were analyzed to understand the actual hours worked for which 
compensation was provided and the City of Cape Coral Administrative Regulations 
relating to Hours WorkedlTime Recording, Out-of-Title Assignments and Overtime 
Management. 

The scope of this project included employees who were working in an Out-of-Title status 
as of the January 9-22, 2010 pay period. It excluded making calculations related to the 
compensation they have received. 

Objective 1: Evaluate how the situation with the Public Works Business Manager arose 
and determine if a new internal control is needed or if an existing internal control was 
not working effectively. 

We analyzed how an employee occupying an exempt position would qualify for and 
receive overtime and how this arrangement could have continued for an extended 
period of time. 

Prior to being placed into Out-of-Title status, the individual in question worked in the 
hourly (eligible for overtime) position of Water Plant Operator A within the Public Works 
department until September 30, 2008. During this time, he was not required to clock 
out/in (through use of an automated transaction or manually through the Kronos time 
machines) for meal periods and was paid to work through his meal time. 

The Public Works department requires water production staff to remain at their duty 
station and available to address any potential problems that occur during their meal 
periods. The Fair Labor Standards Act (FLSA) requires payment during meal periods if 
the employee is not completely relieved of all duties and cannot leave the duty post. 
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Beginning October 1, 2008, the individual in question was placed into Out-of-Title status 
to take over the responsibilities of the Public Works Business Manager position. 
Between October 1, 2008, and January 7, 2010, he continued the practice begun in the 
water plant production job of not clocking out/in (through use of an automated 
transaction or manually through the Kronos time machines) for meal periods even 
though the requirements to remain at the duty station no longer applied. 

The individual in question clocked in excess of 8 hours most days and in excess of 40 
hours every week during the sample period. This resulted in overtime and overpayment 
of compensation for the minimum 'Y2 hour unpaid daily meal periods. 

The time accounting controls governing overtime are detailed within Administrative 
Regulation #58. This regulation clearly emphasizes the City's intent to limit overtime 
scheduling to "mission-essential" activities. Control of overtime expenses is considered 
to be one of the primary responsibilities of supervisors and managers. And, managers 
are expected to aggressively manage overtime to ensure overtime expense is only 
incurred for situations where it is necessary and beneficial to the City. 

In the case of the individual in question, his time (including overtime) was approved 
while in Out-of-Title status by his supervisor, the Public Works Director, on a bi-weekly 
basis within the Kronos timekeeping system. Additionally, a Status Change Notice, 
authorizing the individual in question's Out-of-Title status and pay, was approved by his 
supervisor six times during the period of time he was in Out-of-Title status. These 
control points provided ample opportunity for his supervisor to understand the extent of 
overtime being incurred and either document or limit the activities of the Public Works 
Business Manager to control the use of overtime. 

There were no records of pre-approval or after-the-fact justification as required by AR 
#58 for all overtime requests and no record the ongoing review of overtime by the first 
and second level supervisor occurred, as is also required under AR #58. Finally, there 
was evidence the City Manager questioned the continuance of overtime payments as 
early as April 2009 and overtime payments continued until January 2010. 

In contrast to the above actions within the Public Works Department, the sample 
included an overtime eligible employee from the Fire Department. This employee also 
transferred from an overtime eligible position to a non-overtime eligible position and 
received no overtime pay during the sample Out-of-Title period analyzed as compared 
to 88 hours for the individual in question. 

The position of Public Works Business Manager, was created in January 2008, 
however, the position announcement seeking to fill this new position wasn't posted until 
15 months after it was created (April 2009). The individual in question was the only 
individual to fill this position until it was permanently filled by him Oil 2/6/2010. 

The announcement for the Business Manager position was posted internally for five (5) 
business days (4/29/2009 - 5/5/2009), during which time one (1) candidate (the 
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individual in question) applied. If the Personnel Ordinance guidelines had been 
followed, the position announcement would have been available for an additional five 
(5) business days. There are conflicting requirements between AR #29 and the 
Personnel Ordinance regarding the length of time position postings are required. 

Finding #1: There are conflicting requirements between AR #29 and the Personnel 
Ordinance regarding the length of time position postings are required. 

Recommendation 1: The HR Director review and revise administrative regulations 
and/or the Personnel Ordinance to eliminate all conflicts. 

Management Response #1 
HR concurs with this recommendation. 

Negotiations with the individual in question, surrounding acceptance of the Business 
Manager position were concluded 9 months later (from May 2009 until February 2010). 

Objective 2: Provide assurance that other employees working in an out of title status 
are not being overpaid in a similar fashion. 

Other employees in Out-of-Title status were also being paid during their meal periods. 
Employees in classifications outside water production (e.g., Maintenance Supervisor & 
Project Manager) also did not consistently clock out/in for the required ~ hour unpaid 
meal period. The Public Works departmental policy to work through meal periods 
relates only to water production staff and therefore would not apply to a Maintenance 
Supervisor or Project Manager position. 

While the Administrative Regulations place responsibility for establishing alternate work 
schedules with the Department Director, no regulations were found that could be 
interpreted as enabling the Department Director with authority to eliminate the minimum 
~ hour daily unpaid meal period, as this is a negotiated item within the collective 
bargaining unit agreements. 

A review of the Blue Collar and White Collar collective bargaining agreements (Article 8, 
Section 2, Regular Work Week) states "a regular work week shall consist of forty hours 
to be worked on 5 consecutive calendar days of 8 consecutive hours of actual work, 
exclusive of a 30 minute unpaid meal period". 

The potential problem arises when employees work beyond 8 hours and receive 
overtime pay without accounting for the daily ~ hour unpaid meal period. 

In all, 13 employees were identified as classified in Out-of-Title status for the January 9
22,2010 pay period. Of the 13 individuals, 10 were in non-exempt positions and 3 were 
in exempt positions before entering Out-of-Title status. Of the 10 non-exempt positions, 
7 had consistently not clocked out/in for the required minimum ~ hour unpaid meal 
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period and 1 had clocked out/in sporadically. This equates to 62% of the sample not 
consistently clocking out/in (through use of an automated transaction or manually 
through the Kronos time machines) for their required minimum 'Y2 hour unpaid meal 
period. 

Additionally, individuals within the same department used conflicting approaches to 
addressing the unpaid meal period requirement. While several individuals had no record 
of clocking out/in (through use of an automated transaction or manually through the 
Kronos time machines) for an unpaid meal period, others sporadically used an 
automated transaction to deduct the meal period time. 

Other employees within Out-of-Title status clocked in excess of 8 hours some days and 
in excess of 40 hours those weeks, during the sample period. This resulted in overtime 
and overpayment of compensation for the minimum 'Y2 hour unpaid daily meal periods. 

Finding #2: The existing controls regarding clocking ouUin (through use of an 
automated transaction or manually through the Kronos time machines) for unpaid meal 
periods are inadequate to ensure the proper break schedules are being handled in 
accordance with collective bargaining agreements and administrative regulations. This 
pattern was evident both before and during the Out-of-Title status. 

Recommendation 2a: In the short term, HR should identify those positions that are not 
required to take the unpaid meal period, based on past practice, and communicate it to 
all areas of the organization to mitigate any potential for further spread of the problem. 

Management Response #2a 
HR will compile and distribute a listing of those positions that are not required to take 
an unpaid meal period. 

Recommendation 2b: In the long term, HR should implement a process that integrates 
any changes emanating from negotiations into existing management controls and/or 
create new controls when necessary. 

Management Response #2b 
HR will report and integrate any changes that are in the collective bargaining 
agreements into existing management controls and/or Administrative Regulations. 

The administrative regulations and personnel ordinance place responsibility for 
assigning employees into Out-of-Title status with the Department Director and require 
approval by the HR Director. However, in 2005, the controls surrounding placing an 
employee into Out-of-Title status and the amount of time an individual employee can be 
classified in Out-of-Title status were weakened. 
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This change was initiated by the HR Director with approval of the City Manager and 
appears to emanate from a desire to reduce workload at the HR Director level. The 
controls were weakened by transferring authority from the HR Director to the HR 
Compensation Specialist (two levels below the Director) and treating Out-of-Title status 
in the same manner as a change in pay rather than a reclassification of duties which 
would have continued to include the HR Director in the approval process. 

In all, 13 employees were classified in Out-of-Title status for the January 9-22, 2010 pay 
period. The average number of days an employee was classified in the Out-of-Title 
status was 356 with a median of 495 days and the longest being 550. These timeframes 
will continue to increase daily until new guidance and controls are established. 

Finding #3: The controls surrounding placing an employee into Out-of-Title status and 
the amount of time an individual employee can be classified in Out-of-Title status were 
weakened. 

Recommendation 3a: Require HR Director approval of Out-of-Title status request 
changes when individuals are moving from hourly to exempt duties. 

Management Response #3a 
HR would recommend approval authority remain with the HR Director or designee. A 
monthly report will be generated for the HR Director detailing the hourly employees 
who are working in an exempt level position for one full pay period or more. 

Recommendation 3b: Establish appropriate limits regarding the length of time an 
individual can be placed in Out-of-Title status. 

Management Response #3b 
HR would recommend limiting the allowable timeline for an employee being in an "out
of-title" status to two consecutive six month periods approved by the HR Director or 
designee. Any period over 1 year to be approved by the City Manager. 

In addition to controlling the placement into and duration of employees within Out-of
Title status, there was an additional control process that, if followed in accordance with 
its intent, would have identified a potential problem much earlier. Administrative 
regulations clearly emphasize the City's intent to limit overtime scheduling to "rnission
essential activities". Control of overtime expenses is considered to be one of the 
primary responsibilities of supervisors and managers. Managers are expected to 
aggressively manage overtime to ensure overtime expense is only incurred for 
situations where it is necessary and beneficial to the City. 

However, the procedures governing approval of overtime within AR #58 contain weak 
overtime approval language. While the intent to control expenses is evident, the 
requirements surrounding approval of overtime are weak and are not being followed 
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consistently across the organization. This condition is not limited to Out-of-Title status 
employees or the Public Works Department. 

Finding #4: The procedures governing documentation and approval of overtime contain 
weak controls and are not being followed consistently. 

Recommendation 4a: Implement administrative regulation language that requires pre
approval of overtime unless there is an emergency or unforeseen event. In such 
situations, overtime should be documented after the fact. 

Management Response #4a 
HR concurs with this recommendation. 

Recommendation 4b: Link both emergency and non-emergency control processes to 
the existing Kronos time recording procedure to strengthen the controls while 
minimizing any additional workload associated with controlling the use of overtime. 

Management Response #4b 
1--- .,-------~---.,..,------_:_______,_-_____:_-----=_______,_______,_-_:_______,______I 

HR recommends implementing overtime reports at a frequency to be determined.
 
Director responses and justification of overtime, both emergency and non-emergency,
 
will be required.
 

Finally, the unique situation of non-exempt employees performing exempt duties 
contributes to the overtime concern of this situation. 

Of the 10 non-exempt positions included in the sample, 4 were placed in positions with 
exempt duties as a result of the Out-of-Title status. In each case, the individual's were 
awarded additional pay for every hour worked as compensation for the increased 
responsibilities of the Out-of-Title position. Further, each employee was paid 1 'Y:! times 
the exempt hourly rate for any hours worked in excess of forty, regardless of whether 
the hours worked were related to exempt or non-exempt duties. 

Inherent within virtually all procedures addressing position construction is the separation 
of exempt and non-exempt duties. This fundamental premise governs the construction 
of duties, skills, base pay rate, overtime eligibility and how the employee operates within 
their position. 

Placing a non-exempt individual who is eligible for overtime pay into a position where all 
compensation (including any extended hours) is built into the base rate and not 
overtime eligible creates a unique set of circumstances for which no procedures have 
been developed. And, allowing the situation to exist for extended periods of time creates 
greater opportunity for problems to arise. 
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The Overtime Management Administrative Regulation states that "Overtime exempt 
employees are not eligible for additional compensation during those times when tlley 
work beyond their regularly scheduled hours". Additionally, with regard to overtime 
eligibility, Article 9, Sections 5 and 6 of the Blue Collar bargaining agreement identify 
procedures governing the assignment of and eligibility to be assigned overtime work. 
Neither the Overtime Management Administrative Regulation nor the collective 
bargaining agreements were constructed to address this situation. 

While paying overtime to employees in exempt Out-of-Title status is not consistent with 
the collective bargaining agreement language, the amount of time and extent to which 
this practice has been used and acknowledged in the City of Cape Coral qualifies as a 
"past practice" under FLSA. Therefore, it must continue until it can be addressed in 
bargaining sessions with union representatives. To simply change the practice now, 
without entering into negotiations, could be considered bad faith bargaining. 

Finding #5: There are no written procedures governing the handling of overtime when 
employee's in non-exempt positions are placed into Out-of-Title status positions with 
exempt duties. 

Recommendation 5: HR, Financial Services and City Attorney's Office should develop 
new procedures addressing overtime eligibility when non-exempt employees are 
assigned exempt duties through Out-of-Title status. These procedures should be 
presented during negotiations with bargaining unit representatives during the next 
negotiating cycle. 

Management Response #5 
HR concurs with this recommendation. 

In addition to the findings above, and beyond the two specific objectives stated, the 
project did identify one other potential control issue. The issue is identified below, 
however, no formal recommendation was developed as it was outside the scope of this 
engagement: 

1)	 There is a perceived systemic issue emanating from the language within the 
collective bargaining agreements that is a barrier to promoting the best qualified 
candidates into management positions and therefore promotes the use of Out-of
Title status for extended periods of time. 
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